SAILING INTO UNCHARTERED WATERS?

TheAustralian Minister for Defence, Senator Robert Hill, has recognised this prob-
lem:

In international waters [the legal question] becomes more
complex. ¥u get into issues as to whether the ship is flagged
and the like. But i$ for the international lawyers to determine
what would be the set of rules that each of the states is
prepared to accept. Efforts are being made in that regard at
the moment®*

A senior US official has been quoted saying that the PSI “...will be focused on those
activities which require no additional laws, no new international treaties, no going to
the United Nations Security Councif® He added: “Look at the Japanese, who
can't stop transfers of money on North Korean ships, but suddenly discovered they
can do ‘safety inspections'®? This view if truly representative of US opinion,
seems peculiar given that the Statement of Interdiction Principles requires the
participants to review their national legislatiénd it seems dffcult to see how the
initiative can succeed without some modification to internationaHsen if a revision

is out of the question, the participants will need to reinterpret certain provisions,
especially in relation to the Law of the Sea — which is discussed in more detail in the
next section.

New Zealand boarding team embarks a local transport dhow
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CHAPTER 3
The PSI and the Law of the Sea

Il PSI participants except Denmark, Turkey and the United States have signed
and ratified the United Nations Law of the Sea (UNCL@&}xtralia ratified it
on 5 October 1994 and Canada on 7 November 2603e provisions contained in
the Law of the Sea are to agarextent a codification of customary international law
Non-signatory states have raised objections regarding issues other than freedom of
navigation and innocent passage. In the case of Denmark, for example, the issue ha:
been fishing rights in the Northtlantic. Turkey and Greece have a long-standing
dispute over delimitation in théegean Sea, while the United states, as discussed
further below has raised concerns regarding sea-bed mining and related issues.
Thus, as far as is known, all non-signatory nations recognise the right to freedom of
navigation and innocent passage and have on occasions proclaimed themselves
bound by these principles under customary international law

The reluctance of US lawmakers to ratify the convention has little direct impact on
the questions discussed in this report, therefore. In order to simplify the structure of
this report, issues regarding the Law of the Sea will be discussed as if the non-
signatories were parties to it. Lack of space precludes analysis of the extent to which
each non-signatory is bound to the provisions through customary law or preceding
conventions (such as the 1950s convention on the territorial sea).

Since each state enjoys criminal and civil jurisdiction over ships flying its own na-
tional flag, according to the principal rule under UNCLOS, the initiative mainly raises
guestions pertaining to the criminal and civil jurisdiction of foreign vessels in the
territorial waters of coastal states. UNCLOS also touches on the right of ships from
all states to innocent passage through the territorial sea.

In 1927, the Permanent Court of International Justice (PCIJ) decided that, generally
“vessels on the high seas are subject to no authority except that of the State whose
flag they fly”.1%> Any assertion of a right to stop and search a vessel on the high seas
is in conflict with this rule. If taken as an absolute principle, interdiction would be
legal only when carried out by thegat ships own flag state. Most anticipated PSI
operations on the high seas are likely to fail this test, since they will be undertaken by
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states other than the flag state.discussed further in chapter 4, this may necessi-
tate a change in international law

3.1 The sovereignty and jurisdiction of the Coastal States

The concept and definition of ‘sovereignty’ central in international lavand a

crucial element of the PSI. States are considered as both creators and subjects of
international lawwith their own ‘legal personality’. Closely connected to ‘sever
eignty’ is the concept of ‘jurisdiction’. Basicalljurisdiction can be divided into

three categories:

* Ajurisdiction to prescribe laws;
* Ajurisdiction to adjudicate laws; and
* Ajurisdiction to enforce laws.

The basis of jurisdiction can, in a similar wag subdivided along four lines:

« Territoriality principle: A state asserts jurisdiction by reference to the
place where the offence is committed (e.g. if a murder is committed in Coun-
try X, its courts would have the jurisdiction to adjudicate the case on the
basis of the laws in Country X).

 Nationality principle: A state asserts jurisdiction by reference to the
nationality of the person accused of committing the offence (e.g. if an act of
terrorism is committed by a citizen from Country X in another couititey
courts in Country X have the jurisdiction to adjudicate the case on the
basis of the laws in Country X).

* Protective principleA state asserts jurisdiction by reference to the na-
tional interest injured by the offence (e.g. if an act of terrorism is committed
by a citizen from Country X in Country Y against an embassy from Country
Z, the courts in Country Z have the jurisdiction to adjudicate the case on
the basis of the laws in Country Z.

« Passive personality principlé state asserts jurisdiction by reference to
the nationality of the victim (e.qg. if a citizen of Country X murders a citizen
of CountryY, the courts in Country have the jurisdiction to adjudicate the
case on the basis of the laws in Coultry

According to UNCLOS, the sovereignty of a coastal state extends beyond its land
territory and internal waters to an adjacent belt of sea, described as the territorial
sea® The territorial sea usually extends to a limit of 12 nautical miles, measured from
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baselines, most commonly being the low-water line along the stdast?” Wa-

ters on the landward side of the baseline of the territorial sea form part of the internal
waters of the staté® As far as ports are concerned, the outermost working part of
the permanent harbguwhich forms an integral part of the harbour system, is re-
garded as forming part of the cod8tAccordingly as soon as a vessel passes the
‘outermost permanent harbour works’ and continues towards the docks, it enters
that states internal waters.

The jurisdiction of the coastal state fades the further away a ship is from the state’
coast. Sovereignty over internal waters is not explicitly defined in the convention,
although it can be inferred that states are entitled to exercise the same absolute
sovereignty in internal waters as they are on their land terr8omereignty over the
territorial sea is not, howevebsolute as the “sovereignty over the territorial sea is
exercised subject to this Convention and to other rules of international law”. One
limitation on a coastal stageSovereignty in the territorial sea is the right of innocent
passage, whereby “ships of all states ... enjoy the right of innocent passage through
the territorial sea®® Passage is defined as innocent only “so long as it is not
prejudicial to the peace, good order or security of the coastal Sfa@itside the
territorial sea is the contiguous zone, where a coastal state “...may exercise the
control necessary to prevent infringement of its customs, fiscal, immigration or sani-
tary laws and regulations within its territory or territorial SEa”.

Outside the contiguous zone lie the
Exclusive Economic Zone (“EEZ") and th
high seas. The sovereign rights granted to
coastal states with respect to the EEZ are
limited to those specified in the Conventi
These primarily relate to the economjc
resources of the EEZ. Outside the EEZ [ie
the high seas where “no state may validly
purport to subject any part of the high sqas
to its sovereignty™!® The rights of a
coastal state to stop and board vesselg on
the high seas are limited to those circum-
stances prescribed by UNCLOS article 110,
which provides:

... awarship which encounters on the high

seas a foreign ship, other than a ship entifled

to complete immunity ... is not justified i$
le

boarding it unless there is reasona
ground for suspecting that:

Spanish soldiers conduct an interdiction exercise
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(a) the ship is engaged in piracy;

(b) the ship is engaged in the slave trade;

(c) the ship is engaged in unauthorized broadcasting and the flag State of
the warship has jurisdiction under article 109;

(d) the ship is without nationality; or

(e) though flying a foreign flag or refusing to show its flag, the ship is, in
reality, of the same nationality as the warship.

3.2 Criminal jurisdiction over ships carrying WMD
materials

At the December 2003 Operational Meeting of the PSI, US Under-Secretary of State,
John Bolton held that “...legal experts will analyse their authorities against real world
scenarios and examine any gaps in authorities that can be filled either through na-
tional legislation or policy or international action/And when it comes to the
participants territorial waters, he held that, “... we can find a variety of ways to
interdict illegal shipments when the vessels carrying them come to port, given that
sovereign power is at its greatest in national watérsThe statement is of course

true, but fails to address the fact that in reality the situation is different for each zone
— internal waters; territorial waters; contiguous zone; exclusive economic zone; and
international waters — and in general the situation becomes more complex and less
certain the further a ship is away from the coast. The different UNCLOS maritime
zones are shown in Figure 2. This section assesses the legal jurisdiction for interdic-
tion of shipping suspected of carrying WMD materials in each of these zones.

Internal waters

Initiative partners that have ships suspected of carrying illicit WMD and/or associ-
ated delivery systems in their internal waters enjoy full criminal jurisdiction over
them. That means that they are free to board and search those vessels as long as
they remain in the port area, which forms part of the coastal states internal waters.

It is not uncommon for ships to be seized while in the internal waters of the coastal
state. Usuallythe seizure is prompted by a civil lawsuit, for example, a creditor
wanting to secure repayment of outstanding lo&nsmes, howeveta ship can be
seized due to a criminalfehce. Naturallycagoes brought into the internal waters

of the coastal state can be seized, if the transport of the goods in question is contrary
to national lawsAn illustration of such a seizure in relation to illicit weapondict

ing is the ‘Kuwol San'incident — see Box 1.
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Figure 2:

Box 1: The ‘Ku Wol San’ incident

On 25 June 1999, at the height of the Indian - Pakistani conflict along
the line of control in Jammu & Kashmir, the 9,600-ton steamer ‘Ku
Wol San’, owned by the Puhung Trading Company of North Korea,
docked at an Indian port on the West coast, and began unloading
sugar taken aboard in Bangkok, Thailand. The vessels’ final destina-
tion was Malta, and was scheduled to go there via the port of Karachi,
in Pakistan. It later turned out that the recipient address on the cargo
manifesto was fabricated.*>

Indian authorities boarded the vessel and started to search the cargo
hold, at which point, the crew ‘turned hostile and violent’” prompting
the arrest of the entire 44 crew.* Indian officials from the Defence
Research and Development Organisation (DRDO) and the Directorate
of Revenue Intelligence (DRI) noted that the equipment found — mis-
sile production blueprints, drawings and instruction manuals,

UNCLOS Maritime Zones
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in addition to a sizeable shipment of missile components and produc-
tion materials™” —had Chinese markings.™ Indian officials later held
that carrying military cargo for a third country, after proper declara-
tion, constituted no offence under the Customs law, but that a faulty
cargo manifest certainly amounted to a criminal offence *® The cargo
was confiscated and the ship’s master and chief officer were arrested
and held on remand under the Arms Act and also on the charge of
improper declaration of goods. After being held on remand for a period
of nearly three months, the officers were released on 17 September
1999 and were allowed to return to the ship. An Indian magistrate said
that no charges would be pressed but did not provide reasons for the
decision.*?° Later, the ‘Ku Wol San’ was released on a large sovereign
guarantee.'®

Notwithstanding the outcome of the affair, it is important to note that
no state, except North Korea, raised any objections to the Indian
authorities handling of the incident, indicating that the approach was
indeed permissible under international law.

Territorial waters
In territorial waters, howevgthe grounds for instigating criminal proceedings are

more limited. The principal rule is that a foreign ship passing through the territorial
sea is not under the criminal jurisdiction of the coastal &&tmte that the ship has

to be ‘passing through'’ the territorial sea. If it is leaving a port of the coastal state and
is steaming towards international waters, the coastal state may still exercise jurisdic-
tion over it*The opposite does not apphoweverThat is to saya coastal state

may not exercise jurisdiction over a foreign ship that intends to make port in the
coastal state. The coastal state gains its powers at the time the ship traverses into
internal waters. It should also be noted that there is an uncertainty on whether this
principal rule is one of comity or of lat#&# In practice, common law countries seem to
follow the rule as one of comjtwhereas civil law countries regard them as binding.

To quote an example froAustralia, Justice Barwick has stated, “The concept of
territorial waters ... derives entirely from international,ldased on international
comity. It is not a concept which, in my opinion, has any place in the domestic or
municipal law of a country*?s

It seems perfectly acceptable, therefore, for the common-law parties to the PSI to
criminalise the proliferation of weapons of mass destruction and to enact strict ex-
port controls consistent with international standards. This will enable them to
legitimise naval interdiction of foreign ships on their territorial waters in accordance
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with the assumption that coastal states have unlimited criminal jurisdiction within
their own territorial seas. Indeed, during his address to the UN GAsseahbly on

23 September 2003, President Bush asked the UN Security Council to adopt a non-
proliferation resolution calling on member states to enact such criminal laws. Such a
resolution was adopted unanimously on th&@28l 2004 and is discussed in more
detail in section 5.2. Resolution 1540 (2004) is also reproduced in Aghiendix 4.

According to UNCLOS, there are some circumstances under which the coastal state,
irrespective of its interpretation of the rule as such, has criminal jurisdiction over a
foreign vessel in its territorial waters, irrespective of where the vessel is heading or
has been, namely:

(a) if the consequences of the crime extend to the coastal State;

(b) if the crime is of a kind to disturb the peace of the country or the good
order of the territorial sea;

(c) if the assistance of the local authorities has been requested by the
master of the ship or by a diplomatic agent or consular officer of the flag
State; or

(d) if such measures are necessary for the suppression of illicit traffic in
narcotic drugs or psychotropic substances.

Note that paragraph (c) closely corresponds with PSI principle 4(c) which provides
that the participating state should, “seriously consider providing consent under the
appropriate circumstances to the boarding and searching of its own flag vessels by
other states, and to the seizure of such WMD-related cargoes in such vessels tha
may be identified by such states”. Thus, if one PSI participant suspects a ship
transiting its territorial waters and flying the flag of another PSI participant of carry-
ing WMD related cargoes, it can ask for a diplomatic agent of the other state to
‘request their assistance’.

It is when the suspected ship belongs to a nation that refuses to provide consent for
a boarding action that paragraphs (a) (b) & (d) come into\Maye the wording of
paragraph (d) is particularly diffuse and can give rise to a multitude of interpreta-
tions, a few cases are clear-cut. For example, most countries have enacted legislatior
prohibiting ships to clean their tanks in territorial waters. In many cases, the master
of the ship bears a criminal responsibility for such an activttyle the shippers may

face liability in the form of fines and damages. Provided that, first, the act of cleaning

a ships tanks in the coastal stat&rritorial waters is a criminal activity in that state,

and second, that the released oil spill actually spreads to the shores of that state,
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then ‘the consequences’ can clearly have been seen to extend to the coastal state. In
turn, the coastal state has the legal jurisdiction to dispatch units to investigate.

Another example is less clear-cut. But if you could argue that the consequences of
illegal immigration extend to the coastal state, then this provision would allow coastal
states to stop and arrest vessels in the territorial sea if they are in breach of domestic
immigration legislation.

In terms of WMD, most PSI participating countries already have criminal laws gov-
erning the transfer of such weapons. In the United Kingdom, for example, participa-
tion in the transfer of nuclear weapons already constitutes an offence according to
the 200(Anti-terrorism, Crime and Securifyct, participation in the transfer of bio-
logical weapons constitutes arfesfce according to the 1974 Biologid&eapons

Act and participation in the transfer of chemical weapons an offence under the 1996
ChemicalWeapondAct. And in the case of another participating stétestralia,
according to théustralianWeapons of Mass Destruction (Prevention of Prolifera-
tion)Act of 1995, sectionll any services rendered that may as$&viD-programme,

may under certain circumstances, be demde.

The key question then is whether or not the said offence can be said to ‘extend to the
coastal state’.

In any event, before any criminal investigation is instigated, the master of the ship
may request that the coastal state notify a diplomatic agent or consular officer of the
flag state. The coastal state is also obligated to facilitate contacts between such an
agent and dicer and the ships cre@nly in cases of emgency may this notifica-

tion be communicated while the coastal states are taking me&sudes example

of an interdiction in territorial waters is the Baltic Sky incident — see Box 2.

Box 2: The ‘Baltic Sky’ incident

The ‘Baltic Sky’ had previously been registered under the name ‘Sea
Runner’, flying a Cambodian flag. The ‘Sea Runner’ had a poor main-
tenance record and had been detained in the United Kingdom from 6
August 2002 to 7 March 2003. British authorities found that the ship
had insufficient documentation and maps, that its lifeboat system
was corroded and that the monkey island and other areas of the ves-
sel showed severe corrosion.*?® The ship was eventually released
(apparently the faults had been corrected) and shortly thereafter
started to sail under a new name and a new flag. It turned up again on
23 June 2003 when Greek forces seized the ‘Baltic Sky’ in its territo-
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rial waters.** The ship had left Albania on 22 April 2003 and made
port in Gabes, Tunisia, on 12 May 2003. The ship then sailed around
the Mediterranean for over a month. It was spotted by the Turks near
the Dardanelles before it turned towards Greece.130 Now, the ship
was sailing under a flag of convenience from Comoros.

Greek authorities started to track the vessel on 18 June 2003, and
when Greek military personnel boarded the ship five days later, they
found about 680 tonnes of explosives and some 8,000 detonators
onboard. Naturally, the Greek Coast Guard officials wanted to know
what the ship was doing in the waters between Turkey and Greece
when it was supposed to be delivering its cargo in Sudan. The captain
and crew were put in remand by a Greek court pending full investiga-
tion. Subsequently, they were charged with illegally transporting ex-
plosives and failing to notify authorities it was carrying dangerous
cargo.’®* Later the recipient company insisted that the explosives
were for routine projects such as road construction, cement and oil
production, and telecommunications, while the Sudanese Foreign
Ministry held that they had cleared the acquisition and transportation
of the explosives.**?

The contiguous zone

The contiguous zone is described as the belt of water adjacent to the territorial
waters, which may not extend beyond 24 nautical miles from the baselines from
which the breadth of the territorial sea is meastifeth the contiguous zone the
coastal state may only exercise control hecessary to:

(a) prevent infringement of its customs, fiscal, immigration or sanitary laws
and regulations within its territory or territorial sea; and

(b) punish infringement of the above laws and regulations committed within
its territory or territorial se&*

As previously noted, the jurisdiction of the coastal state diminishes substantially in
the contiguous zone. In essence, the coastal state may only exercise its powers tc
prevent certain infringements on its sovereignty in its territorial waters.

In order to intercept a ship carrying WMD components in these waters, the state
must have enacted laws making an unauthorised cargo an infringement of its cus-
toms laws. Howevethat is not enough to warrant an interception. In addition, the
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cargo needs to be heading towards the mainland or must have originated on the

mainland heading towards international waters. Ships merely passing through the
contiguous zone may not be intercepted on the basis of national customs laws.
Neither can a ship loitering in the contiguous zone without entering territorial wa-
ters!®

The exclusive economic zone (EEZ)

Adjacent to the contiguous zone lays the exclusive economic zone (EEZ). Itis up to
each coastal state to determine the length of this zone. Howleyd&tEZ cannot
extend beyond 200 nautical miles from the baselines from which the breadth of the
territorial sea is measuréf.Not every country has a territorial sea claim and/or an
EEZ. The size of the claim also varies between countries.

In the EEZ the coastal state may only exercise jurisdiction relating to:

(i) the establishment and use of artificial islands, installations and struc-
tures;

(i) marine scientific research;
(iii) the protection and preservation of the marine environrtiént.

Thus, in particular an EEZ is designed to protect the economic benefits that a coun-
try can gain from its adjoining oceans, particularly those linked to fishing and min-
ing. When it comes to interdiction of WMD and related materials, the EEZ can be
regarded as international waters. Only with great difficulty could a state argue that
an interdiction of a ship carrying WMD is necessary to protect and preserve the
marine environment.

International waters

International waters, or ‘high seas’, embody all waters that are not part of amation’
territorial waters, contiguous zone or EEZPSI participants will find that the Law of

the Sea severely restricts the coastal statptions to enforce its laws on these
waters.To determine jurisdiction over ships on the high seas, it is necessary to know
the nationality of the vessel and whether it is operated by a government or by a
private entity Ordinarily on the high seas, a ship is under the “exclusive jurisdic-
tion” of the state whose flag it flié®) The PCIJ confirmed this in 1927 in the widely
cited case of the SS ‘Lotus™

“It is certainly true that - apart from certain special cases

which are defined by international law - vessels on the high
seas are subject to no authority except that of the State whose
flag they fly In virtue of the principle of thededom of the
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seas, that is to sathe absence of any téorial sovereignty
upon the high seas, no State may exercise any kind of
jurisdiction over foreign vessels upon thetff.”

The Court also held, howevéhat this in no way excludes the jurisdiction of other
nations:

“... it by no means follows that a State can never in its own
territory exercise jurisdiction over acts which have occurred
on board a foreign ship on the high seas ... there is nothing to
support the claim according to which the rights of the State
under whose flag the vessel sails may go farther than the rights
which it exercises within its territory properly so called. It
follows that what occurs on board a vessel on the high seas
must be regarded as if it occurred on the territory of the State
whose flag the ship flies. If, therefore, a guilty act committed
on the high seas pduces its effects ... in fign teritor y, the
same principles must be applied as if the territories of two
different States were concerned %"

And the Court concluded that:

“...there is no rule of international law prohibiting the State

to which the ship on which the effects of the offence have taken
place belongs, from regarding the offence as having been
committed in its teitor y and posecuting, accadingly, the
delinquent. This conclusion could only be overcome if it were
shown that there was a rule of customary international law
which, going further than the principle stated above ... In the
Cout’s opinion, the existence of suchuderhas not been
conclusively proved*#?

In the context of the PSI, this ruling suggests that even where state ‘X’ may consider
thatWMD trafficking is likely to have an impact on its own territoifithe alleged
offence is being committed on a foreign ship on the high seas, state ‘X’ is not
authorised to indict and convict the WMD traffickers while the ship remains on the
high seas. This is because the legal basis for interdicting or interfering with ships on
the high seas is severely restricted and is only permissible in a few cases.

In regards to the interference of warships, there is only one exception to this non-
interventionist rule; a warship can be attacked during times oflwaggards to
merchant shipping, a few justified interdiction situations have materialised over the
years. Stateless ships can be interdicted, and accordingly a naval vessel can alsc
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interdict a ship to ascertain its nationaltiso, a naval vessel can exercise the right
of ‘hot pursuit’, hunting a ship from the coastal statigrritorial waters onto the
high seas. Finallya right to interdict a merchant vessel can be based on bi- or
multilateral treaty law

US Under-Secretary of State John Bolton has maintained that it, “is not the case that
all of the interdictions will take place in international waters or international air-
space®® but ships, “... mayunder well-accepted principles of customary interna-
tional usage, be boarded by any navy if they do not fly colours or show proper
identification”!** However “The question of what is permissible for seizure and
what is not must be determined on a case-by-case b&sisiecent example of an
interdiction in international waters involved a Cambodian registered ship, the Sosan
—see Box 3.

Box 3: The ‘Sosan’ incident

On 9 December 2002 the Sosan, bound for Yemen, was intercepted
in the Arabian Gulf by a combined Spanish and American naval force.
The vessel was suspected of carrying missile parts for North Korea,
but the legal basis for the interdiction was the failure of the vessel to
fly its flag. Accordingly, in the case of the Sosan, there existed objec-
tive reasons for investigation and boarding — but not seizure of the
cargo.

At the time of the boarding of the Sosan, the United States and Yemen
were not at war. Thus, although US suspicions were confirmed—mis-
sile parts were discovered on board—the case for confiscation was
weak, as confirmed by the White House on 11 December 2002: "There
is no provision under international law prohibiting Yemen from accept-
ing delivery of missiles from North Korea. While there is authority to
stop and search, in this instance there is no clear authority to seize
the shipment of Scud missiles from North Korea to Yemen. And there-
fore, the merchant vessel is being released”.*4¢

As established by article 101 of the Convention, the US warship was
able to proceed to verify the Sosan’s right to fly its flag. The US
authorities were also permitted to send a boat under the command
of an officer to the Sosan to check its documents. And if the suspi-
cions remained after the documents had been checked, the US war-
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ship could have conducted further examinations on board the Sosan.
These examinations “must be carried out with all possible consider-
ation” and if the suspicions prove to be unfounded, the ship boarded is
entitled to redress. In this case, the grounds for confiscation of the
cargo were weak.

John Bolton has stated that, “Properly planned and executed, the interception of
critical technologies can prevent hostile states and terrorists from acquiring these
dangerous capabilitie\t a minimum, interdiction can lengthen the time that
proliferators will need to acquire new weapons capabilities, increase their cost, and
demonstrate our resolve to combat proliferatithWhat this might mean in prac-

tice is the use of US and oth&kestern naval power to harass ‘legitimateipping

by boarding vessels, such as the Sosan, even if the cargo cannot be confiscated. |
so, this would challenge two of the key tenets of the Law of the Sea: innocent
passage and freedom of navigation. But as discussed, lvehiles both provisions

allow some scope for interdiction of WMD materials on the high seas, the legal
situation is by no means certain.

3.3 Innocent passage

The existence of the right to innocent passage within the territorial waters of a
foreign state is not questioned under customaryfaghips of all states, whether
coastal or land-locked, enjoy the right of innocent passage through the territorial
sea, which, for the purposes of UNCLOS, is defined as a ‘continuous and expedi-
tious’ navigation through the territorial sea for the purpose of either traversing that
sea without entering internal waters or proceeding to or from internal Wétéhe
passage is considered non-innocent if it is prejudicial to the peace, good order or
security of the coastal state and the convention enumerates which activities are
regarded as non-innocent. This enumeration has been interpreted in a joint state-
ment issued by the United States and the Soviet Uffiamwhich the parties held

that the enumeration is an exhaustive list of activities that would render passage not
innocent (reproduced in full ikppendix 3). Paragraph 3 of the joint statement reads:

Article 19 of the Convention of 1982 sets out in paragraph 2 an exhaustive list of
activities that would render passage not innocehtship passing through the
territorial sea that does not engage in any of those activities is in innocent pas-
sagetst
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The validity of this statement has never been challenged by the United States since
it was adopted in 1989 and has also been authoritatively cited in the international
legal literature>

Accordingly UNCLOS article 19 (2) lists non-innocent activities as follows:
(a) any threat or use of force against the sovergidetyitorial integrity
or political independence of the coastal State, or in any other manner
in violation of the principles of international law embodied in the
Charter of the United Nations;

(b) any exercise or practice with weapons of any kind;

(c) any act aimed at collecting information to the prejudice of the defence or
security of the coastal State;

(d) any act of propaganda aimed at affecting the defence or security of the
coastal state;

(e) the launching, landing or taking on board of any aircraft;

(f) the launching, landing or taking on board of any military device;

(g9) the loading or unloading of any commogdéyrrency or person contrary

to the customs, fiscal, immigration or sanitary laws and regulations of the
coastal State;

(h) any act of wilful and serious pollution contrary to this Convention;

(i) any fishing activities;

(j) the carrying out of research or survey activities;

(k) any act aimed at interfering with any systems of communication or any
other facilities or installations of the coastal State;

() any other activity not having a direct bearing on pas&édge.

When a ship ‘carrying nuclear or other inherently dangerous or noxious substances’
passes through a stateérritorial waters while exercising its right to innocent pas-
sage, itis required to “carry documents and observe special precautionary measures
established for such ships by international agreemé&it¥he mere passage of a
warship, nuclear-powered ship or ship carrying nuclear or other inherently danger-
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ous or noxious substances is not included in the list of activities contained in article
19(2) and therefore considered innocent. This conclusion seems to reflect the US
standpoint:

Innocent passage is a navigational right that may be exercised
without requirement to provide prior notification to or obtain
permission from the coastal state. This right applies to all
ships, regardless of flag, type, means of propulsion, cargo,
destination, armament, or purpose of voyage. Passage is
innocent so long as it is not prejudicial to the peace, good
order or security of the coastal state. Passage is considered to
be prejudicial to the peace, good order or security of the
coastal state if a foreign ship engages in one of twelve specific
activities listed in article 19(2) of the 1982 Conventibtere
passage of a warship, nuclear-powered ship or ship carrying
nuclear or other inherently dangerous or noxious substances

is not included in the list of activities contained in article

19(2). The United States also wishes to recall that a coastal
state mayconsistent with international lawadopt laws and
regulations relating to innocent passage to the extent such
requirements do not hamper innocent passage or do not have
the practical effect of denying or impairing the right of
Innocent passag®® (emphasis added)

It must be noted, howevethat the right of innocent passage is questioned by
several states when this involves nuclear-powered ships or ships carrying nuclear or
other inherently dangerous or noxious substances:

Whether Article 23 authorizes the coastal State to insist on
prior permission as an aspect of its regulatory competence, or
whether such ‘permission’ is determined by the uncertain rules
of customay international law was a matter of major concern

to subsequent State practice and a key item in the Third United
Nations Conference on the Law of the Séa.

At the third UN Conference on the Law of the Sea, some states did push for a clearer
wording of article 23. Subsequentthey abandoned thisfeft, since the clearer
wording did not get the required majority vote at the confer&nideis unlikely,
however that these states have changed their opinion on the need for sladgy

it was the president of the conference who requested the states not to push the issu
and thereby potentially endanger the treaty itSelindeed, over two-dozen states
have since voiced opposition to, or taken action against to prevent, high-level nuclear
waste shipments from passing through their territorial waters and/ofEEZact,
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some coastal states have even argued that passage of hazardous radioactive cargo
is in fact prejudicial to the security of the coastal state, thus rendering the passage
non-innocent. For instance, the Commonwealth Caribbean High Commissioners have
said that shipments of nuclear waste are threats to the “safety of Caribbean people,
the fragility of the coral ecosystems and the economy of Caribbean coutffties”.

In addition, Canada passed a law in 1970 containing certain restrictions on transport
in theArctic citing the “overriding right of self-defence of coastal states to protect
themselves against grave threats to their environm&rithis, howeverwas over

20 years ago, and the responsibility of the coastal state to protect the maritime
environment has been considerably strengthened since then, primarily through
UNCLOS and related agreements. Thus, the Canadian argument may be even more
valid today given that the environmental protection bar has been significantly raised.

In any case, itis important to note that the issue of transporting radioactive materials
through territorial waters, and even through the EEZ, is more or less unresolved.
Naturally at the time of the US — USSR joint statement, the superpowers wanted to
safeguard the movement of nuclear-armed submarines, nuclear powered vessels and
vessels carrying WMD and related materials primarily through international straits
and other chokepoints. The PSI aims to restrict that right for others, and it is a fair
assumption that the nuclear weapon states will try to simultaneously maintain their
existing rights to nuclear-free passage.

In one sense, an interpretational change of the Law of the Sea could have adverse
effects in regards to the nuclear weapons states’ own shipments of WMD and re-
lated materials. International custom has a general effect and applies to all countries.
Clearly, the nuclear weapon states do not want this to lead to restrictions on their
existing freedom of navigation. Therefore, it may be desirable for them to push for a
revision of the UNCLOS or the conclusion of some sort of additional protocol that
protects their own rights of nuclear passage.

Another avenue would be to convince the Security Council to act under Chapter VII

of the UN Charteroutlawing illicit transports o?&WMD on the sea#\ resolution of

that kind, howeveris likely to meet some resistance from the non-PSI permanent
members; the Russian Federation and China. Non-nuclear weapon states can also be
expected to object since it would maintain the status quo and enshrine the right of
nuclear weapons states to nuclear passage, while denying it to others.
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3.4 Freedom of navigation

UNCLOS guarantees ‘freedom of navigation’ through the high§eagclusive
economic zoneX? straits used for international navigatiéhand archipelagic sea
lanesi®s while it permits the exercise of ‘innocent passage’ through territoridfseas
and archipelagic watet&. As mentioned earliethe breaking of this ‘freedom of
navigation’ by way of boarding or interdiction of a suspect ship is generally only
permitted if the interdiction is undertaken by the flag state. There are only a few
exceptions to this rule in international |amd these are clearly identified in UNCLOS
(as reviewed above).

It is worthwhile noting that UNCLOS contains no definition of ‘navigation’, but it is
reasonable to assume that the motions and presence of ships traversing the higt
seas is considered ‘navigatidff.It is also reasonable to assume that this definition
does not take in account factors such as the type of the ship or the content of its
cargo, nor the activities in which the ship is or intends to be engaéféd in.

As noted above, three PSI participants are not parties to UNCLOS. Howewver
widely accepted that the principal provisions of the Convention are already custom-
ary international lawFor example, the United&es did not sign UNCLOS in 1982

due to its dissatisfaction with the deep-seabed mining provisions in Part XI, espe-
cially the provisions for the sharing of profits and of technalagywell as the lack

of guarantees that the United States and other mining nations would have a suffi-
cient voice in decisions® And while the US position initially was that the treaty was
“fatally flawed and cannot be curet®, it later held that early “adherence by the
United $ates to the Convention and #hgreement is important to maintain a stable
legal regime for all uses of the sea ... Maintenance of such stability is vital to U.S.
national security and economic strengtfi”.

In 1983, President Reagan issued the US Ocean Policy Statéhwerith declared,

in essence, that the United States would follow the non-seabed-mining provisions of
the Convention because they reflected ‘traditional uses of the oceans’ and ‘gener-
ally confirm existing maritime law and practice’. The US Department of State has
argued that adherence to the convention would, “provide the predictability and
stability which international shippers and insurers depend upon in establishing routes
and rates for global movement of commercial cargo. Increased costs of goods and
services resulting from coastal state restrictions on navigation and communications
would adversely impact [the U.S.] econom{” Accordingly the US government

has always maintained its right to freely navigate on international waters. For ex-
ample, in hisAnnual Report to the President and Congress in 2001 the US Secretary
of State for Defense maintained that:
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For over 20 years, the United States has reaffirmed its long-
standing policy of exercising and asserting its freedom of
navigation and overflight rights on a worldwide basis. Such
assertions by the U.S. preserve navigational freedoms for all
nations, ensuér open access to the woddceans for
international trade, and preserve global mobility of U.S. armed
forces!™

He also claimed that,

Over the years, many nations have commented favorably upon
the U.Ss actions to maintain high vigilance of countries

making maritime claims that exceed the provisions of the UN
Convention on the Law of the Sea and to ensure that coastal
regimes inconsistent with freedom of navigation do not become
accepted as the customary notn.

The UN Security Council has upheld freedom of navigation through international
canals. In 1951 the Egyptian government decided to interfere with the passage through
the Suez Canal of goods destined for Israel. In short, they closed the canal for all
ships, irrespective of nationalitthat were steaming towards Isradlis measure

was taken irrespective of the fact that an armistice between Egypt and Israel had
already been in &fct for two and a half yeart the time, the international commu-

nity considered the truce as being of a permanent chaifdae®ecurity Council did

not act under Chapt#fil of the Charter but nevertheless adopted resolution 95 on

1 September 1951. The resolution reads, in relevant parts:

... further noting that the restrictions on the passage of goods
through the Suez Canal to Israel ports are denying to nations
at no time connected with the conflict in Palestine valuable
supplies required for their economic reconstruction, and that
these restrictions together with sanctions applied by Egypt to
certain ships which have visited Israel ports represent
unjustified interference with the rights of nations to navigate
the seas and to trade freely with one anothercluding the

Arab States and Israel,

Calls upon Egypt to terminate the restrictions on the passage
of international commercial shipping and goods through the
Suez Canal wherever bound and to cease all interference with
such shipping beyond that essential to the safety of shipping in
the Canal itself and to the observance of the international
conventions in force (Emphasis added)
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Freedom of navigation has also been upheld by the International Court of Justice
(ICJ) in the Nicaragua Case, where it stated that the mining of coastal states territorial
waters endangers the customary right of freedom of navigation and the subsequent
right of access to potf! It is necessary to note that the US government never
accepted this ruling of the court.

In summarytherefore, freedom of navigation constitutes an important tenet of inter
national maritime lawOver the years, it has not only guaranteed unimpeded free
trade, it has also allowed countries to project naval power worldwide.

Would the emeagence of a new general rule (permitting interdiction under specific
circumstances), customary or otherwise, threaten this tenet? Céeaglstricting

rule can never promote freedom of movement on the high seas; it can only limit it.
The question is to what extent?

3.5 Waiver of freedom of navigation

There are options available by which freedom of navigation can be limited without
jeopardising the legal regimes governing the use of territorial waters. For example,
states may waive freedom of navigation by agreement with one aAgtlagree-

ment can take the form of a treaty or exchange of diplomatic notes specifying the
circumstances in which interdiction would be permitted. States can also agree upon
specific actions to be taken by the interdicting party or parties, in circumstances
where WMD materials are found.

Generally confiscation of cgo is not allowed unless a state of war exists between
the interdicting state and the flag state. Thus, states have always been careful not tc
label their interdiction efforts as a ‘blockade’. For example, on 22 October 1962,
President Kennedy announced a de facto naval blockade of Cuba to prevent the
arrival of Soviet strategic missiles. HowemMére president referred to the action as a
“strict quarantine on all offensive military equipment under shipment to Ctfba”,
while warning that that the “quarantine will be extended, if needed, to other types of
cargo and carriers”™’

The alternative approach of securing an agreement between the interdicting state
and the flag state has been utilized on several occasions in .histergritish used
it during the 19 century in order to curb the international slave trtahile the US
government currently uses it in the Caribbean in its counter-narcotics efforts.

If such agreements cannot be secured, the PSI participants may instead use a mor
ad-hoc approach to the problem — as was the case with the one acknowledged
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success so far: the interception of centrifuge equipment en route to Libya
(see Box 4).

Box 4: The Successful Interdiction of Centrifuge Parts Bound for
Libya

In October 2003, American and British intelligence services received
information that centrifuge equipment, which is essential in enriching
uranium to weapons-grade, had been loaded onto a freighter flying a
German flag.*®' The ship had left Dubai and was heading towards the
Mediterranean. The British and Americans contacted the German
government, which in turn contacted the German shipper, BBC Char-
tering and Logistic GmbH. The shipper ordered the ship to divert to an
Italian port. Once at port, the ship was searched and the equipment,
apparently not noted in the ships manifest, was found and confis-
cated.'®?

This particular modus operandi consists of the interdiction state or states seeking
the permission of the master of the target vessel itself or the government of the flag
state. Given that the flag state has near absolute sovereignty over its vessels, this
approach is legal to the extent that the flag sta®vs and regulations permit.
Howevey under this modus operandi, the participants run the risk of the master or
the flag state denying the request for an interdiction and search. In addition, it is not
entirely certain that, even if such a request is granted, any illicit equipment found can
always be confiscated. Whether or not contraband can be confiscated depends on
the national legislation of the granting state as well as the remit of the permission
itself.

This procedure is also slg@wnd may give the tget crew the opportunity to dispose

of the contraband. Howeveit is an approach that is clearly in accordance with
international lawand ofers the opportunity of increasing thdigkncy of the PSI,
albeit only on a temporary basis. It also maintains friendly relations with the flag
state since all activities are voluntary

In recent months the United States has concluded bilateral boarding agreements
with both Liberia (in February 2004) and Panama (in May 2004). These are two major
FOC states, registering more than 2,000 and 13,000 ships respewiitvetiye latter

also being home to the strategically important canal linkingtlaetic and Pacific
oceansAccording to John Bolton:
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The combination of Panama, Liberia and PSI core partner
countries means that now almost 50 percent of the total
commercial shipping of the world measured in dead weight
tonnage is subject to the rapid action consent procedures for
boarding, search, and seizufg.

At the signing ceremony with Panama, the Panamanian Justice Minister stated that
the agreement (which supplements an existing maritime agreement between the United
Sates and Panama) is in line with Panaaipport for “all regional and interna-
tional efforts in relation to security and in disarmament” and that the agreement is a
sign of their “efforts in support of UN Security Council Resolution 1540” (see chap-
ter 5.2. below§* The agreement is mutually applicable and is expected to streamline
boarding procedures: each party may refuse a request to board one of their flagged
ships, but must do so within two hours from the time they are contacted. Otherwise
the other party is automatically authorised to go ahead and board, search and possi-
bly detain the vessel and its cardo.

These two agreements show that the PSI participants view the signing of bilateral
boarding agreements as a feasible way forward. Howtvdate no other PSI par
ticipants have concluded similar agreements (although the UK has expressed inter-
est in “piggybacking” onto the US agreeméff)s and it would certainly bolster the
effectiveness of the initiative if other participants were to do so. Under the current
situation, a Japanese or British warship would not be allowed to board and search a
Panamanian or Liberian vessel. Idedtye participants should approach the various
flags in concert and sign multilateral boarding agreements. Preseadlyy much
appears as if the United States is progressing along a unilateral path, leaving partici-
pant allies in its wake.

3.6 Seizure of goods

In wartime, international law provides that combatants have the right to seize and
destroy the enemg’ships and aircrafThis includes the right to seize commercial
crafts.Also, the combatant has the right to stop and search neutral vessels for
contrabandThese rights may be exercised on the high seas or on the opponent’
territorial waters. The right does not extend to international straits or the territorial
sea of a neutral stateccording to former JAG-dicer Burdick Brittin, in war:

There is bound to be some conflict between the interests of the
belligerents whose purpose is the dastion of one anothé&r
naval power and maritime commerce, and the legitimate
interest of neutrals, who seek to carry on their ordinary
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commece with each otheand to the extent permitted by
International Law with the belligeents. .%"

But even in wartime the rights and security of neutral shipping have to be respected:

if a State lays mines in any waters whatever in which the
vessels of another State have rights of access or passage, and
fails to give any warning or natification whatsoeuer

disregard of the security of peaceful shipping, it commits a
breach of the principles of humanitarian law®..

The right to seize goods transported on neutral shipping during wartime is also
limited in regards to the nature of the goods. For instance:

The clearest form of contraband, “absolute contraband,”
consists of arms, ammunition and other purely military
equipment. These items could be interdicted in wartime.
“Conditional contraband” includes oil and other items that
could have civilian as well as military uses, and could be
intedicted only if destined for the militgt®

Thus, the case for the seizure of illicit materials, including “absolute contraband”, is
weak in peacetimé& more solid legal ground to facilitate the seizurD and

related materials may need to be established, either through a revision to an appro-
priate IMO Convention or a new Security Council resolution (as discussed in sec-
tions 5.1 and 5.2 below).

Does the current ‘war on terrorisponstitute wartime in this context? Certajrihe

US administration and some of its allies regularly describe their fight against terrorist
organisations as a ‘war’. Mirroring the language often used by Israel, the US govern-
ment has argued that it is fighting a shadowy enemy bent on destroying the entire
United States. Thus, since the enemy act like combatants, so the argument goes,
they should be treated as combatants. Whether or not they are wearing a uniform or
other distinguishing marks is said to be irrelevant.

Furthermore, NAO invoked article/ of the NorthAtlantic Charter on 12 September
2001 and declared that the crimes perpetrated in WaWw on the previous day
amounted to an armed attack on thempalicle V reads, in relevant parts:

The Parties agree that an armed attack against one or more of
them in Europe or North America shall be considered an
attack against them all and consequently they agree that, if
such an armed attack occurs, each of them, in exercise of the

64

CHAPTER 3

right of individual or collective self-defence recognised by
Article 51 of the Charter of the United Nations, will assist the
Party or Parties so attacked by taking forthwith, individually
and in concert with the other Parties, such action as it deems
necessay, including the use of armed ey, to estoe and
maintain the security of the North Atlantic area.

The UN Security Council took a simildut not identical, stance in resolution 1368,
adopted on the same d#tyrecognised that terrorist acts are a threat to international
peace and security and expressed its determination to combat that threat using alll
means. In that context, the Security Council recognised the inherent right of indi-
vidual or collective self defence in accordance with the UN Charter

In the turmoil that followed the NeWork crimes, very few analysts questioned the
legal basis for the argument that this was a ‘war on terror’ and whether or not this
gave the US and its allies ‘carte blanche’ to conduct the ‘war’ against terrorism in a
manner solely of their own choosing, and without recourse to international legal
obligations. Instead, almost the entire western world became engaged in combat
with an invisible enemy hiding in places scattered over the wasld.turned out,

some of them were indeed hiding in the remote;toar and nearly fgottenAf-
ghanistan. Howevgepthers were and still are hiding in the capitals and cities of
Europe andmerica.

But is the ‘war on terrorisnreally a war in the classic sen$&&r and combat are
powerful words used in a variety of political contexts. Politicians talk about the ‘war
on poverty'or the ‘war orAids’. They speak of ‘trade warsiithout implying that
military force will be used to bring down export and import tariffs. Nevertheless, the
US government is increasingly using the laws of armed conflict in its effort to combat
terrorism. For instance, the detainees at Guantanamo Bay are being held, without
trial, as ‘enemy prisoners of war’, and are subject to harsh interrogation and severe
restrictions.

A reasonable assumption is that the ‘war on terrorism’ is not a war in the legal sense
at all. Rathera multitude of agreements, conventions, domestic legislation and case
law comes into ééct with each individual terrorist incident. Cleatlye law of armed
conflict (jus in bello) was applicable during the US-led coalition attaéfgimani-

stan. But these same rules are not applicable when, for example, the UK police raid a
terrorist safe house in Londaknd it is most uncertain if those rules are applicable

on the high seas. Therefore, seizure of goods on the high seas would probably not
be permitted solely on the grounds of the ‘war on terrorism’.
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